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ABSTRACT

A large and growing number of regulators and academics, while recognizing the benefits
of standardization, view skeptically the role standard setting organizations (SSOs) play in
facilitating standardization and commercialization of intellectual property rights (IPRS).
Competition agencies and commentators suggest specific changes to current SSO IPR policies to
reduce incompleteness and favor an expanded role for antitrust law in deterring patent holdup.
These criticisms and policy proposals are based upon the premise that the incompleteness of SSO
contracts is inefficient and the result of market failure rather than an efficient outcome
reflecting the costs and benefits of adding greater specificity to SSO contracts and emerging
from a competitive contracting environment. We explore conceptually and empirically that
presumption. We also document and analyze changes to eleven SSO IPR policies over time. We
find that SSOs and their IPR policies appear to be responsive to changes in perceived patent
holdup risks and other factors. We find the SSOs responses to these changes are varied across
SSOs, and that contractual incompleteness and ambiguity for certain terms persist both
across SSOs and over time, despite many revisions and improvements to IPR policies. We
interpret this evidence as consistent with a competitive contracting process. We conclude by
exploring the implications of these findings for identifying the appropriate role of antitrust law in
governing ex post opportunism in the SSO setting.



