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Smartphone Industry in India

ÅThe Indian smartphone market itself  has seen slowdown with growth at only 6% in 
2016, as per IDC, as opposed to double digits that were seen in the previous years.

ÅIndia is now the most important country in the smartphone market. India will 
overtake the US next year as the second-largest smartphone market (Morgan Stanley 
Research, April 20, 2016).

ÅChinese smartphones now account for 40% of  the market in India in 2016: IDC

ÅMost entrants that came in last couple of  years could not generate enough revenue 
to sustain the intense competition of  the Indian smartphone market (Counterpoint 
Research report). 



Smartphone Industry in India

ÅMicromax has reported a continuous dropin shipments, and is unable to make an 
impact in its home country. At one point of  time, itwas second behind Samsung. So 
while Samsung has maintained its position, our Indian vendor has dropped its 
ranking. 

ÅSeven new entrants are expected in 2017 compared with nine exits. This compares 
with 13 newcomers in 2016 versus five exits.

"Almost over 80% of  the entrants and exits are estimated to happen in sub $100 
segment (Rs. 6,800)..”

Source: (Counterpoint Research report)

http://trak.in/tags/business/2016/11/15/micromax-smartphone-sales-drop-fy16/
http://trak.in/tags/business/2015/08/12/samsung-micromax-top-smartphone-vendors-india-online-sales-push-growth/


Smartphone market share



Smartphone shares in leading Indian cities



Relevant information from Indian SEP cases

ÅSo far handful of  cases

ÅInjunctions granted in all cases

ÅParallel proceedings –IPAB

ÅRoyalty rates decided by the courts

ÅAll cases are pending



Vringo v ZTE
CS (OS) No. 2168 of  2013 and CS (OS) No. 314 of  2014 both before the High Court of  Delhi

ÅZTE was using SEPs without notifying the right holder Vringo. 

ÅVringo had notified ZTE about the infringement and asked to seek appropriate 

licenses by its letter dated 25th September, 2012

ÅHowever, ZTE failed to take any action to seek the license thereafter. Accordingly 

after a period of  13 months, Vringo filed a patent infringement suit.



Vringo v ZTE

ÅIn the first case Vringo was successful in obtaining an ad-interim ex-parte 

injunction restraining ZTE

ÅVringo also filed a motion to hold ZTE in contempt for underreporting sales in 

violation of  a court order

ÅZTE filed a counter claim for revocation of Vringo’s Patent

ÅGlobal Settlement Agreement in December, 2015.



Ericsson v Xiaomi
Case No. CS (OS) 3775 of  2014 now converted to CS (COMM) 434 of  2016 before the High Court of  Delhi

ÅXiaomi was infringing Ericsson’s patents from the year 2010

ÅEricsson first approached Xiaomi in 2011 and requested for a meeting so as to 

negotiate a license agreement

ÅXiaomi ignored the notice and continued to infringe Ericsson’s patents by 
expanding its operation in India

ÅPatent infringement case was filed in December, 2014



Ericsson v Xiaomi

ÅAn ex parte ad interim order was passed in favor of  Ericsson in December, 2014 

ÅXiaomi challenged the injunction before the Division Bench of  Delhi High Court 

on the ground of  suppression of  information by Ericsson. 

Å8th August, 2016 the parties mutually agreed for an interim arrangement 



Ericsson v Lava 
Case No. CS (OS) 764 of  2015 before the High Court of  Delhi

ÅLava was using Ericsson’s SEPs without notifying them.

ÅIn November, 2011 Ericsson approached Lava informing them about their 
ownership of  SEPs and willingness to discuss a FRAND licence agreement. 
Ericsson also provided a sample list of its essential patents and a list of Lava’s 
infringing devices/mobile handsets. 

ÅLava stated that it is merely a vendor and imports all its telecommunication devices 
from China and as such is not aware about any infringement

ÅIn January, 2012 Ericsson requested Lava to conclude the execution of  the NDA 
with a view to facilitate the exchange of  confidential information (claim chart 
mapping, infringement analysis etc.)



Ericsson v Lava 

ÅThe NDA was finally executed in April, 2013

ÅEricsson also shared a non-binding term sheet which contained Ericsson’s royalty 
rates/FRAND rates. 

ÅThe said rates were also similar to the rates being deposited with the Delhi High 
Court by Micromax which is a similarly placed player in India.

ÅLava further sought clarifications on various technical aspects which establish the 
essentiality of Ericsson’s SEPs and also the necessity of a patent license agreement. 
In particular, Lava asked Ericsson to identify the standards to which plaintiff’s 
SEPs correspond and to provide copies of  complete specifications of  granted 
Indian patents. Lava also demanded to see license agreements entered into by 
Ericsson with third parties



Ericsson v Lava 
ÅEricsson provided Lava with non-exhaustive list of Ericsson’s SEPs including 

details of  pending patent applications, proof  of  infringement, details of  relevant 

standards, claim mapping charts, certified copies of  the patent certificates and 

complete specifications of Ericsson’s SEPs granted in India.

ÅEricsson asked Lava to provide certain information/details (such as details of  sales 

made by defendant in India and abroad, etc.). Lava avoided the same on the ground 

that it is irrelevant or the details are too extensive.

ÅA meeting was scheduled on 5th and 6th February, 2015

ÅOn 3rd February, Lava informed about a suit for declaration filed against Ericsson 

in view of  its conduct of  not providing sufficient information/details.



Ericsson v Lava 

ÅThe suit for declaration was filed on 28th January, 2015 (when the 

negotiations were on going) and sought the declaration that Ericsson is 

bound to grant a licence

ÅIn March, 2015 Ericsson filed a patent infringement suit against Lava

ÅIn the same suit Lava filed a counter claim stating that the suit patents 

were not standard essential patents

ÅIn June, 2016 a order in favor of  Ericsson was passed restraining Lava 

to import, sell and export the devices infringing the suit patents



Ericsson v Micromax 
CS (OS) No. 442 of  2013 before the High Court of  Delhi

ÅMicromax was using the patented technology without obtaining any licence

ÅNovember 2009 Ericsson for the first time brought this issue of  unauthorized use to the 
knowledge of  Micromax and initiated the process of  negotiation and for that purpose 
invited them to enter into a NDA

ÅIn response, Micromax expressed its inability to respond to the above notice suggesting  
that the details of  the infringed  patents were missing in the letter

ÅFebruary, 2010, Ericsson provided certain examples and further requested Micromax to 
enter into an NDA

ÅEricsson pursued negotiations again in 2011.

ÅNDA was Finally signed in January, 2012, and thereafter Ericsson intimated Micromax 
about the FRAND licensing terms.  

ÅUnfortunately, Micromax did not agree with the licensing terms. 



Ericsson v Micromax 

ÅIn March, 2013 Ericsson filed a case of  patent infringement against Micromax.

ÅEricsson was successful in getting favorable orders against Micromax from time to 

time

ÅInterim arrangement in March, 2013. The parties agreed to continue negotiation

ÅAlso referred for mediation

ÅFailed because Ericsson failed to submit license agreements with other parties

ÅEricsson did submit the license agreements to the DHC and started to negotiate a 

settlement in 2014. 



Ericsson v Micromax 

ÅIn June 2013 Micromax lodged a complaint before the CCI.

ÅThey complained that Ericsson demanded unfair, discriminatory and exorbitant 

royalty.

ÅThey alleged that the terms of  FRAND licences were revealed only after signing the 

NDA

ÅThey also claimed royalty rate was not based on the technology that was used in the 

mobile phone instead was based on the final value of  such phone

ÅAlso filed a revocation petition before the IPAB, which was subsequently withdrawn



Ericsson v Intex
CS (OS) No. 1045/2014 before the High Court of  Delhi

ÅEricsson approached Intex suggesting that they were infringing their SEPs since 2008. 

Ericsson was willing to offer the technology on FRAND terms.

ÅIn 2013 Ericsson shared the commercial terms of  the license after the NDA was executed.

ÅIntex in August, 2013, while the negotiations were still in progress, filed for revocation of  

patents before the IPAB

Å Intex filed a complaint before the CCI claiming that Ericsson was demanding exorbitant 

royalty rates and used unfair licensing terms. The jurisdiction for GLPA was limited to Sweden. 

ÅIn response, Ericsson proposed a modified NDA to be governed under the laws of  Singapore. 

ÅFurther, the informant Intex claimed that Ericsson failed to share the commercial terms and 

royalty payments on the ground of  an NDA. 



Ericsson v iBall
(CS (OS) 2501 of  2015, Order dt. 02.09.2015)

ÅIn November 2011, Ericsson and iBallinitiated the process of  negotiation. 

ÅEricsson informed iBallabout the infringement and possible ways of  

resolving the issue by signing a license agreement on FRAND terms. 

ÅLengthy negotiations failed 

ÅThe DHC declared iBallas an unwilling licensee



Cases examined by CCI

Å3 cases thus far

ÅInformant / Indian implementer complained 

ÅIn the remaining cases the implementers did not file complaint under similar 

circumstances 

ÅThe issue of  NDA and royalty base came to the forefront. 

ÅIssue of  jurisdiction raised by the SEP holder challenging the role of  CCI



Section 26(1) and jurisdiction of  CCI  - Delhi 

High Court in Ericsson v CCI

ÅWhether a CCI can entertain an abuse of  dominance case when patent 

infringement suit is pending at the High Court? 

ÅThe jurisdiction of  CCI under Section 26(1) –prima facie investigation –

case of  abuse of  dominance –detailed investigation by Director General 

ÅImperative to under the circumstances to understand the process 



Common grounds before the CCI

ÅEricsson v Micromax, Intex, iBall

ÅNDA shows possibility of  abuse  of  dominance

ÅThe royalty base

ÅOverall lack of  transparency 

ÅImportance of  preliminary analysis and prima facie stage

ÅRelevant material considered 



Processes followed by CCI



Competition Commission of  India

ÅAdministrative Structure of  CCI

ÅFunctional Structure of  CCI

ÅInquiry process in CCI

ÅProcedure of  filling information before CCI









Filling information before CCI

Source of  
Complaint u/s. 

19 (1)(a)

Prima facie 
opinion against 

an OP u/s. 26 (1)

Reference to DG 
for detailed 
investigation

Dismissal of  case 
u/s. 26 (2)



The Form for filling information

ÅName and address of  the counsel or other authorized representative 

ÅIntroduction/ brief  of  the facts giving rise to filing of  the information

ÅJurisdiction of  CCI: Applicant(s) should satisfy before filing application whether the 

issue taken up is covered under the provisions of  the Competition Act, 2002

ÅDetails of  alleged contravention of  the provisions of  the Competition Act, 2002. 

information relating to relevant market and all documents, affidavits and evidence, 

as the case may be, in support of  alleged contravention may be furnished 



The Form for filling information

ÅDetailed facts of  the case

ÅWhether the confidentiality of  the informant is to be maintained

ÅAny other relevant fact in connection with the filing of  information 

ÅReliefs sought by the Informant. What irreparable loss is caused / likely to 

be caused to the informant; and (ii) How balance of  convenience lies in his 

favour.



Snapshot of  CCI preliminary orders (last three 

years)

ÅObjective

ÅTo understand the number of  times parties have been called at the preliminary stage

ÅTo understand ground realities v statutory requirement 

ÅTo understand whether the SEP holder has the option to submit the case as the opponent 
party 

ÅData collected

ÅLast three years data from all cases that have come to the Commission for preliminary order 

ÅAnnual reports of  last three years published by CCI



No. of  times cases forwarded for detailed 

investigation and dismissed.

Number of  cases in which an opinion is 

formed under Section 26 (1) and the matter 

is referred to the DG

Number of  cases in which the DG did not 

find any contravention

277 161

2009-2016, Annual Report 2015-16, CCI



No. of  times cases dismissed when both the parties were 

heard. neither / one / mostly informant was heard.

Both Parties None of  the 

parties heard

Only Informant 

heard

Only OP heard At least one party 

heard

27 59 139 0 166

12% 26.2% 61.7% 0% 73.7

Total 225 Orders in the last three years, 2013-14, 2014-15, 2015-16.



Number of  times parties have been called 

contrary to the statutory interpretation

At least one party 

heard

166

73.7



Instances when the prima facie case started as a 

result of  a complaint made by an informant

Suo motu enquiries References received from 

Central / State 

Government / Statutory 

Authorities

Information received 

under section 19 (1) by the 

informant

28 23 606

4.2% 3.5% 92.2%

2009-2016, Annual Report 2015-16, CCI



Increasing reliance on informants

ÅIncreasing reliance on the informant. & therefore it becomes necessary to hear both 

the parties

Å% of  times cases have been forwarded for detailed investigation and dismissed

Å% of  times cases dismissed when both/none/either of  the parties were heard

Å% of  times when the prima facie case started as a result of  a complaint made by an 

informant

ÅNumber of  times parties have been called contrary to the statutory interpretation.



Findings from the dataset 

ÅThe preliminary stage is extremely crucial where the filtration happens. 

ÅMajority of  complaints made are dismissed 

ÅThe parties are called in majority of  the preliminary investigations before 

passing an order

ÅThis is contrary to the ruling of  the Supreme Court of  India where it was 

suggested that the statute does not require to Commission to notify 



Lessons learnt from Huawei v ZTE : relevant 

information

ÅThe behaviour of  both parties 

ÅProlonged discussion and unwilling licensee 

ÅAsking for an injunction is not a sign for abuse of  dominance subject to 

following conditions :

ÅNotification by the SEP holder 

ÅDecide the royalty and ensure that it is on FRAND terms





Party Duration of  Negotiations Injunction passed Parallel proceedings 

adopted

Vringo v ZTE 13 months Yes IPAB

Ericsson v Micromax 40 months Yes CCI

Ericsson v Intex 60 months Yes IPAB and CCI

Ericsson v Xiaomi NA Yes NA

Ericsson v Best IT 
World 42 months Yes CCI

Ericsson v Lava Int. 48 Yes

Counter Claim, and a 
suit for declaration in 
District court



Relevancy of  Huawei v ZTE in  India

ÅInordinate delay on the part of  the implementer to start the process of  

negotiation 

ÅThe SEP holder has always started the process by notifying the implementer 



Relevant Information and CCI prima facie 

investigation

ÅCCI may consider the relevant information

ÅFuture orders may include these information subject to the submissions 

made by the SEP holders 

ÅSince the preliminary investigation is a crucial part it may change the course 

of  the investigation 
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